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COMMENTS OF PENINSULA COMMUNICATIONS. INC. 

Peninsula Communications, Inc., (hereafter “PCI”), by its attorney and in 

response to the informal request by the Office of General Counsel, hereby respecthlly 

submits these comments on the arguments raised in the comments filed by the 

Enforcement Bureau (“EB) and KSRM, Inc. (“KSRM”) on the applicability to this 

proceeding of new section 307(fx2) and the new language in section 3 12(g) of the 

Communications Act of 1934, as amended. The EB and KSRh4 comments were 

submitted in response to the Request to Reopen the Record and for Official Notice, filed 

December 14,2004, by PCI. PCI respectfully submits the following. 

No. of Co ies rec’d dl 0 
t* ABCBE 

http://Kachen.uk


1. On December 8,2004, President George W. Bush signed H.R. 4818, the 

Consolidated Appropriations Act, 2005, and it was duly enacted into law. The 

Consolidated Appropriations Act of 2005 contains, infer alia, TITLE =-Satellite Home 

Viewer Extension and Reauthorization Act of 2004. Section 213 to Title IX, as enacted 

into law, modifies the Communications Act of 1934, as amended, as follows': 

Section 307 Licenses 

(c)(3) Continuation pending decision. 

Pending any administrative or judicial hearing and final decision on such an 
application and the disposition of any petition for rehearing pursuant to 
section 405 or section 402 of this title, the Commission shall continue such 
license in effect. 

(f) Notwithstanding any other provision of law, (1) any holder of a broadcast 
license may broadcast to an area of Alaska that otherwise does not have access 
to over the air broadcasts via translator, microwave, or other alternative signal 
delivery even if another holder ofa  broadcast license begins broadcasting to such 
area, (2) any holder of a broadcast license who has broadcast to an area of Alaska 
that did not have access to over the air broadcasts via translator, microwave, or 
other alternative signal delivery may continue providing such service even if 
another holder of a broadcast license begins broadcasting to such area, and shall 
not be fined or subject to any other penalty, forfeiture, or revocation related 
to providing such service including any fine, penalty, forfeiture, or revocation 
for continuing to operate notwithstanding orders to the contrary. 

See. 3 12. Administrative sanctions 

(9) Limitation on silent station authorizations 

If a broadcasting station fails to transmit broadcast signals for 
any consecutive 12-month period, then the station license granted for 
the operation of that broadcast station expires at the end of that 
period, notwithstanding any provision, term, or condition of the license to the 
contrary; except that the Commission may extend or reinstate such station 

Since the new language has not been published, PCI has constructed the changes as it 
believes the statues now read. 



license if the holder of the station license prevails in an administrative or 
judicial appeal, the applicable law changes, or for any other reason to 
promote equity and fairness. 

Any broadcast license revoked or terminated in Alaska in a proceeding 
related to broadcasting via translator, microwave, or other alternative signal 
delivery is reinstated. 

I. BACKGROUND FACTS 

3. It is an undisputed fact that each of the above-captioned PCI stations are 

licensed to operate in the State of Alaska. It is equally clear that the licenses for FM full- 

power stations KWVV-FM, Homer, Alaska, and WEN-FM, Soldotna, Alaska, were 

revoked in the INITLL DECISION OF CHIEFADMlNISTTRATNE LA WJULEE 

RZChYRD L. SIPPEL, FCC 03D-01, released on June 19,2003 (hereafter the “ID’’)? In 

the ID, Judge Sippel took no further action against the seven (7) translators that had been 

“terminated” by the Commission previously3, noting: 

The licenses for the seven FM translator stations were terminated by the 
Termination Order released on May 18,2001, and the D.C. Circuit has upheId 
the Termination Order. As a result, the contingent return of the seven FM 
translator licenses provided for in the OSC is moot. (ID at page 30, footnote 26) 

4. It is equally undeniable that the termination and revocation sanctions 

issued against the PCI licenses in the ID and the Termination Order were taken pursuant 

to “... a proceeding related to broadcasting via translator, microwave, or other alternative 

ORDER. IT IS ORDERED that licenses held by Peninsula Communications, Inc. for 
FM full-power stations K W - F M ,  Homer and KPEN-FM, Soldotna ARE REVOKED. 
(ID at page 30) 

K285EF, Kenai, Alaska; K283AB, Kenai/Soldotna, Alaska; 
K257DB, Anchor Point, Alaska; K265CK, Kachemak City, Alaska; 
K272CN, Homer, Alaska; and K274AB and K285AA, Kodiak, Alaska 



signal delivery...’A Specifically, the proceeding was undertaken pursuant to the Order to 

Show Cause, 17 F.C.C. Rcd 2838 (2002) (“OSC”) in which the designated issue for 

evidentiary hearing was: 

(a) To determine the facts and circumstances 
surrounding Peninsula Commuaications, Inc.’s 
oueratim of former FM translator stations 285EF, 
Kenai: K283AB KedSoldotna; K257DB Anchor 
Point; K265CK. Ibchemalc City: K272CN. Homer; 

subsequent to August 29,2001, contrary to the 
Commission’s order in Peninsula Communications, 
Inc., 16 F.C.C. Rcd 11364 (2001), and related 
violation of 5 416(c) of the Act; (ID at page 2) 

and K274AB and K285A.A. K odiak. d1 in Alaska, 

Had there been no PCI FM translators in operation in Alaska, there would have been no 

basis to hold the hearing proceeding that resulted in the license revocations and the earlier 

license terminations. 

5 .  Moreover, the proceeding was commenced pursuant to the administrative 

sanctions provisions of Section 3 12 of the Communications Act of 1934, as amended, to 

“...determine whether all broadcast licenses held by PCI should be rev~ked...”~ The 

recently enacted modification in the administrative sanctions in Section 3 12 of the Act 

requires nothing short of the reinstatement of d l  of the PCI licenses, and the final 

termination of this proceeding. 

11. THE CONGRESSIONAL MODIFICATION OF SECTION 312(g) 

6. As noted, Section 3 12 (g) was modified, inter alia, to include the 

following language; 

 his newly enacted language is the OJIJY precondition to tbe reinstatement ofthe license 

ID at page 1. 
under Section 3 12(g). 



Any broadcast license revoked or terxninated in Alaska in a proceeding 
related to broadcasting via translator, microwave, or other altmtive signal 
delivery is reinstated. 

The language is clear and unequivocal. If “any” license for a broadcast station in Alaska 

has been revoked or terminated in an FCC proceeding “related” to the operation of a 

translator station, that license is ipso facto reinstated without the need for any further 

action by, or without any discretion given to, the Commission . This provision does not 

place any preconditions on the reinstatement of such a license other than it must be for a 

(1) station in Alaska, and (2) for which the license was either revoked or termmat ‘ &,and 

(3) in connection with a translator matter. Moreover, the reinstatement is not limited to 

translator licenses, since “any broadcast license” presumably and presumptively means 

“any”, i.e. AM, FM, translator, booster, or other broadcast license that has been 

terminated or revoked. 

7. The EB Comments do not dispute this analysis, but are limited to a 

discussion of the applicability of the changes to Section 307 of the Act to the PCI matter. 

The meaning and effect of the language in Section 3 12@) is apparently so clear and plain 

in its meaning and effect that the EB chose not to contest its applicability to the PCE 

licenses in this proceeding. 

8. KSRM candidly admits in its Comments that “...the second sentence {of 

revised 3 12(g)] requires reinstatement, no matter what the underlying circumstances 

might have been and despite any other independent reason for refusing licensure.” 

KSRM is correct that reinstatement is required, but it fails to understand that such 

reinstatement is only applicable in the limited circumstance of the termination or 



revocation of a broadcast license in Alaska based on a proceeding involving a translator, 

such as the one in which PCI has been embroiled for the past ten (10) years. 

9. PCI submits that what both the EB and KSRM construe as obvious based on 

the plain meaning of Section 3 12(g), the Commission should find to be equally obvious 

in executing its duty to enforce that provision of the Communications Act.......the 

required reinstatement of all of the revoked and terminated PCI broadcast licenses. 

Section 3 12(g) is not discretionary, but mandatory in requiring that revoked and 

terminated licenses such as PCI’s are “reinstated” by act of Congress. Its mandatory 

message could not be clearer. 

In. THE CONGRESSIONAL MODIFICATIONS OF SECTION 307(f) 

10. The EB maintains that under the “plain language” of new subsection 

307(f) PCI would be exempt from license revocation only if the areas where it provided 

translator service in violation of the Commission’s Termination Or& are areas in which 

it has “broadcast to an area of Alaska that did not have access to over the air broadcasts.” 

The EB’s view is that the scope of the change in the statute is severely limited to only 

areas completely ‘’unserved’’ by any broadcast station and argues that PCI” ...p rovides no 

evidence to demonstrate that it fits within the language of the statute, but to the contrary, 

the record evidence in this proceeding shows that PCI did not provide the h t  broadcast 

service in any of the areas served by the translators ordered off the air by the Commission 

in May 2001 .’’6 

1 1. A ‘>lain language” analysis of revised Section 307(f) reveals that the 

term “unserved” is not to be found anywhere in the statute. In describing the applicable 

Moreover, the Presiding Judge found that certain PCI translators did indeed serve 



areas of service that are the subjects of the change, the statute uses the phrase ‘‘...ma of 

Alaska that otherwise does not have access to over the air broadcasts.” Broadcasts i s  a 

plural term meaning any atea that does not receive mulb- ‘de broadcast s ids  or an 

“urdmerved area.” In the case of all of the PCI translators, they we= initially 

authorized to operate in such “underserved areas” under a waiver policy outlined initially 

in Wrangell Radio Gtoup, Im. Had the Congress intended for Section 307(f) to be solely 

applicable to ‘’tjnserved” areas, it would undoubtedly have used that term in the 

modification to the statute. It did not do so, and the EB’s attempt to read this limitation 

into the statute is as disingenuous as it is erroneous. 

12. The EB undemtands the difference between ‘hnserved” and 

‘’underserved”. It made that distinction clear in the cases in which it granted waivers for 

the operation of FM translator stations in Alaska under the ‘’underserved’y criteria in 

Wrmgell Radio Group, Inc., as it did in the case of all of the seven PCI translators. 

Thus, in the first letter sent to PCI in 1995 at the cornmencement of this proceeding, the 

Commission acknowledged that it had granted the translator licenses to PCI based on the 

lack of multiDle broadcast services provided to small Alaska communities, in stating: 

The Commission has on a number of occasions recognized the unique nature 
of the communications industry in Alaska and the distance lack of 
adequate communications services in the state. In Wrangell Radio Group, 
75 FCC 2d 404 (1979), the Commission granted applications proposing 
satellite-fed Tv translaton in seven Alaska uknunities. The Commission 
based its decision on the need for additional over-the-air broadcast signals to 
serve small, isolated communities in the state, and the fact that without 
special consideration for the implementation of service, many of these 
Alaskan communities would be without off-theair broadcast service as 
we know it in the lower 48 states? 

“unserved” areas when originally licensed. ID at page 5, footnote #6. ’ See Attachment A hereto for the March 4,1995 letter fkom the Audio Services Bureau 
that began this proceeding, and from which this language is drawn. 



13. Presumably, in attempting to provide Alaska with “off-the-air broadcast 

service as we know it in the lower 48 states” the Commission was not referring to 

providing only a single broadcast service to these communities. CF. 47 USC 307(b). 

Rather, the intent was to provide Alaskan communities with multiple broadcast voices. 

Section 307(f), as modified by the Congress, mandates the implementation of multiple 

broadcast voices in Alaska by prohibiting the Commission from terminating the 

operation of translators such as PCI’s even though other broadcast stations serve the same 

area, and by prohibiting a licensee such as PCI from being fined by the Commission “...or 

subject to any other penalty, forfeiture, or revocation related to providing such service 

including any fine, penalty, forfeiture, or revocation for continuhg to operate 

notwithstanding orders to the contrary.”8 Not only does Section 307(f) encompass the 

PCI matter, to the best of PCI’s knowledge and belief it is the only matter that is 

encompassed by this statutory provision to this point? 

IV. THE CONGRESSIONAL MODIFICATIONS OF SECTION 307(c)(3) 

14. As noted previously, and as the record herein clearly supports, all of the 

sanctions issued against PCI in the course of this proceeding stem directly fiom its refhal 

to discontinue the operation of its 7 translators after being instructed to do so by the 

* On February 6,2002, the Commission released its Forfeiture Order, 17 F.C.C. Rcd 
2832 (2002. PCI was assessed a forfeiture of %140,0OO.OO for its continued operation of 
the 7 Alaska translators. The Forfeiture is being enforced by a United States Attorney in 
a de novo collection action that is pending in the united states DiStfiCt COW for the 
District of Alaska, Case No. A02-295. PCI submits that since the Commission does not 
now have the authority to issue forfeiture in this regard under Section 3070,  it should 
request the termination of the collection action in this matter. 
To this extent the PCI case would appear to be a “purple cow” and Commission action 

in termimthg this proceeding and reinstating the PCI licenses in accordance with the Act 
c h g e s  would have no significant precedential impact beyond the PCI proceeding, 



Commission in the Termination Order. This refusal was based on the belief of PCI’s 

President, Mr. David Becker, that PCI could continue to operate these translators while 

PCI’s appeal was pending before the U. S. Court of Appeals for the District of Columbia 

Circuit pursuant to the provisions of Section 307(c)(3) of the Communications Act.” 

The Presiding Officer also found PCI was relying on a Commission general practice of 

permitting continued broadcasting pending completion of an appeal by licensed broadcast 

stations in such proceedings: 

Generally, we permit a disqualified broadcast licensee to 
continue operations during judicial appeals to ensure 
service to the public until the court resolves the licensee’s 
qualifications. 

Pinelands, Inc., 7 FCC Red 6058,6061 n.12 (1992).” The Presiding Officer 

acknowledged this was the normal Commission policy.12 However, in PCI’s case the 

Commission opted to refuse to allow PCI to continue the operation of the translators 

pending appeal.13 

15. The Presiding Judge found that the word “generally” used by the 

Commission in Pinelm&, supra is a qualifier that shows a selective decision for 

allowing interim broadcast operation pending appeals. Discretion for the Commission to 

decide who can and who cannot operate pending judicial appeal does not appear 

anywhere in the Communications Act, the rules, or Commission policy, but there has 

never been a case where a licensee was denied the right to continue licensed operationS 

- -- 

contrary to the unsupported assertions of KSRM. 
ID page 16-17. 10 

’ l  ID, supra. 
l2 ID, supra 
l 3  ID, supra. 



pendmg appeal.14 As a result, Mr. Becker believed that it was wrong for the Commission 

to order PCI's 7 translators off the air, and contrary to the public interest considerations 

that were cited in Pinelands. 

16. As it turns out, Mr. Becker has been vindicated. Less there be any 

further doubt about the intent of Congress in this regard, the modifications to Section 

307(c)(3) now make it abundantly clear that broadcast licensees are authorized to 

continue to operate their stations while any administrative or judicial appeal is pending in 

connection with any application for license renewal, as in the case of the 7 Alaska 

translators. Section 307(c)(3) now clearly provides: 

Pending any administrative or judicial hearing and final decision on such an 
application and the disposition of any petition for rehearing pursuant to 
section 405 or section 402 of this title, the Commission shall continue such 
license in e ~ e c t . ' ~  

17. While the Commission, and the Federal c~urts '~ ,  have construed a 

perceived vagueness in the language of former Section 307(c)(3) to allow discretion in 

the Commission to order the termination of the operation of broadcast stations while 

appeals of adverse licensing applications are pending before the Commission and/or the 

courts, the Congress has now made it clear that the Commission has no such discretion. 

The Commission should not hold PCI liable for fines and license revocations when it was 

l4 ID, supra 
l5 These are requests for hearing by the Commission (47 USC 405) a d  
Federal courts (47 USC 402). 

Peninsula Communications, Inc. v. F. C. C., No. 0 1 - 1273, per curiam Judgnzent and 
Memoranchrm, filed January 30,2003 (D,C, Cir 2003) and United States ofAmerica v. 
Peninsula Communications, Inc., 287 F.3d 832 (9* Cir. 2002). 

to 



correct in its interpretation of the intent of Congress in enacting Section 307(c)(3), as 

shown in the recent amendment thereto. 

18. KSRM argues that even though the changes in the ComrnunicationS Act 

may have been adopted and may inure to the benefit of PCI, and the Commission is duty 

bound to comply therewith, such action would be ‘bfbir“ to “...competitors who have 

suffered over the past decade as a result of PCI’s illegal operations.” PCI has been the 

subject of this Commission regulatory proceeding since 1995, and has twice been forced 

to defend itself before the U.S. Cow$ of Appeals for the District of Columbia, as well as 

the U.S. Court of Appeals for Ninth Circuit. It has expended thousands of dollars in 

funds on this matter. The subject changes to the Communications Act clearly signal that 

the Congress believes enough is enough in this proceeding and PCI should be returned to 

the status quo ante bellum. 

Respectfidly submitted, 

Its Attornw 

Southmayd & Miller 
1220 Nineteenth Street, N. W. 
suite 400 
Washington, D.C. 20036 
(202) 331-4100 

Date: January 14,2005 
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CERTIFICATE OF, SERVICE 

I hereby certify that copies of the foregoing were sent by first class United States mail, 
postage pre-paid, and ernail on this 14th day of January, 2005: 

Mr. James Shook* 
Ms. Judy Laneaster* 
Investigations & Hearings Division 
Enforcement Bureau 
Federal Communications Commission 
445 Twelfth Street, S.W. Room 7-C723 
Washington, D.C. 20554* 

Ms. Susan H. Steiman* 
Associate General Counsel and Chief of the 
Administrative Law Division 
Office of General Counsel 
Federal Communications Commission 
445 Twelfth Street, S.W.-Room &A741 
Washington, D.C. 20554 

David Senzel, Esquire* 
Office of General Counsel 
Federal Communications Commission 
445 Twelfth Street, S.W.-Room 8-A741 
Washington, D.C. 20554 

Peter Gutman, Esquire* 
Womble, Carlyle Sandridge & Rice PLC 
1401 I Street, N.W. 
Seventh Floor 
Washington, D.C. 20005 

* Via email. 
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